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LORD BRAXFIELD. 


is not the intention of this letter to 
A pay your Lordſhip compliments on 
your promotion to a ſeat in the Su- 
preme Criminal Court of Scotland. 
Theſe you may have from other quar- 
ters. But when a man of ſuch emi- 
nence for knowledge in Law, and of 
ſuch diſtinguiſhed vigour of mind, 1s 
appointed one of the Lords of Juſticia- 
Ty, it 18 deemed a very fit opportunity 
for publickly ſubmitting ſome conſide- 


rations 
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rations upon the duties of that impor- 
tant office with which your Lordſhip 
is now entruſted. | 


THz preamble of thoſe ſtatutory pro- 
viſions by which the Court of Juſticia- 
ry was in the year 1672, eſtabliſhed in 
its preſent form, {ſhould ever be kept 
in mind,—** Seeing cauſes criminal are 
aof the greateſt importance, and may 
« extend to the lives and liberties of 
any of his Majeſty's ſubjects, and 
their perſons and fortunes: And 


40 ſeeing the puniſhment of crimes 18 33 


of the greateſt conſequence for the 
* ſafety and ſecurity of his Majeſty's 
* perſon and authority, and the peace 
„and quietneſs of the kingdom; and 
therefore matters criminal ought to 
de determined in the moſt folemn, 
exact and regular way. 


111 SOLEMNITY 
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SOLEMNITY in the adminiſtration of 
judicial proceedings concerning life 
and death, is indeed the moſt eſſential 
requiſite, ' and ſhould be religiouſly 
maintained. In Pagan juriſprudence, | 
lawyers are called antiflites juſtitiæ, | 
© Prieſts of juſtice.” And in the ſacred | 
volume of Revelation, the magiſtrate _ 
or judge who beareth the ſword, 1s | 
held out to us as the © Minifter of Gop.” 
Above all, then, a conſtant atten- | 
= tion to piety, is the duty of. a Crimi- | 

nal Judge; without piety there can be 8 

nod true ſolemnity, none of that awful L 
reverence which makes a deep impreſ- | 
fion upon the human mind, and con- 9 | 
tributes ſo much to the principal pur- j 
poſe of a Criminal Court, We preven- 
tion of crimes. 
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AN irreligious man, therefore, who = 
3 of the office of a Criminal + i 
Judge, 
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Judge, is as much an impoſtor, as if 
he accepted of the office of a Clergy- 
man. In both caſes, let the perſon be 
ever ſo much a freethinker, he is certain- 
ly a cheat; for, he fraudulently re- 
ceives from ſociety, the honours and 
emoluments of a character, which he 
knows himſelf not to be. 


' Tas remark will be approved of by 
your Lordſhip. For, with an 1mpe- 
tuoſity of animal ſpirits, and higher 
paſſions than ordinary, you. are ſteady 
in your belief of the great doctrines of 
our holy religion. This is well known 
to thoſe who know you beſt. It is ho- 
nourable to yourſelf, and comfortable 
to them; honourable that a man of 
your ſuperior abilities has the candour 
to ſubmit his mind to the evidence of 
what we cannot fully comprehend; 


comfortable that ſach a man unites 
OR the 


\ 


TS" 


the weight of his opinion to confirm 
the hopes, without which the life of 
eyery thinking being, who is not dull 
indeed, muſt be very dreary. But it 
is not enough that a Criminal Judge is 
poſſeſſed of the beſt principles. His 
external behaviour is of real impor- 
tance, and if either from too ſtrong a 
conſciouſneſs of rectitude of intention, 
or from an overweening conceit of his 
being above paying a due regard to 
that article, he is careleſs of it, we 
muſt pronounce that he does not exe- 
cute his office with fidelity. Duty in 
general, is reſtraint; and he whoſe 
propenſities to levity are ſo quick and 
frequent, that he cannot reſtrain them, 
is unfit for che duty of a Criminal 
Judge. There is required, what Prior 
elegantly calls a grace, a manner, a 
decorum. Not the fantaſtical grace and 
unnatural manner recommended by 

B Lord 
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Lord Cheſterfield, but that becoming 
dignity, that grave decorum, which is 
ſuited to a perſon elevated above his 
fellow ſubjects, as the vicegerent of 
Majeſty in the greateſt power which 
man can have over man. Far from the 
Bench of the High Court of Juſticiary 
be the vulgar familiar phraſe; but far- 
ther {till be that fooli/b jefting” which is 
ſo incompatible with the ſolemn buſi- 
neſs of the Court, and would be ſo of- 
fenſive in any of its Judges. 


AND as the King himſelf is bound 
by his coronation-oath, to admini- 
0 ſter juſtice in mercy,” ſo the King's 
Criminal Judges, ſhould, upon all oc- 
eaſions, appear humane; not eager to 
ſeize upon victims for puniſhment, 
but rather deſirous that unhappy pri- 
ſoners who ſtand before them in dread 
ſuſpenſe ſhould be found innocent; 


and 
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and if they are. found guilty by the 
verdict of a jury, ſhould with regret 
denounce the neceſlary vengeance of 
the law, conſoling them at the ſame 
time with hopes of obtaining mercy 
at a higher Tribunal. 


Wir all deference to dignity of 
place, and from a ſincere with to do 
good, it is humbly ſuggeſted to your 
Lordſhip, that the conduct of a cri- 
minal trial in Scotland, is not always 
juſt what we could wiſh to ſee. The 
very word trial, implies an inquiry 
into the truth or falſhood of an accu- 
ſation. In England, the audience are 
really ſenſible that an inquiry is ma- 
king. The priſoner who pleads not 
guilty, is officially hailed with Gop 
* ſend you a good deliverance:” And 
the Judges take the evidence with an 
even unprejudiced candour, which is 

wonderfully 
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I wonderfully fair. But, my Lord, have 
| you never obſerved, that a criminal 
I trial in Scotland appeared on the part 
| of the Judges, not ſo much an inqui- 
ry whether the priſoner was guilty, as 
an anxious ſtudy that one already 
known to be guilty ſhould not eſcape? 
Has your Lordſhip never remarked in 
the Juſticiary Court, that when wat= 
neſſes were ſwearing againſt the pri- 
ſoner, their teſtimony was received by 
the Bench with full credibility; but 
| that when ſwearing for him, diſtruſt 
1 and ſuſpicion were evidently expreſſed? 
Yet in England there is much better 
| ground for prepoſſeſſion againſt a pri- 
| ſoner ſtanding trial; becauſe he has al- 
ready had an indictment found againſt 
him by a grand jury of his country- 
| men. Whereas in Scotland, a priſon- 
11 5 er is brought to trial upon the ſole 
opinion of the Lord Advocate, the So- 

licitor- 
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licitor-General, or more frequently the 
opinion of one of the Gentlemen to 
whom the Lord Advocate's official 
power in this reſpe& is delegated. 


Tus difference between criminal 
proceedings in England and Scotland, 
1s partly owing to there being a better 
ſpirit of office, more propriety of beha- 
viour, and a more civilized mildneſs 
of manners on the ſouth of the Tweed 

3 than on the north; but may perhaps 

be chiefly aſcribed to the cuſtom of 
| priſoners being allowed counſel in 
Scotland during the whole courſe 'of 
the trial. Theſe counſel, ambitious of 
being miſeris prefidium reis, are general- 
ly underſtood to take the part of their 
wretched clients with ſuch warmth 
and eagerneſs, and 10. much more is 
thought to be allowable in thoſe who 
are ſaving a man's life than in thoſe who 

| are 
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are taking it away, that the Judges 
have ſuppoſed ſome of their weight 
was neceſſary for the other ſide of the 
bar, to keep the balance as it ſhould be. 


But by leaning one way continually, do 


they not lean too much? Is there not 
too great a contraſt between their be- 
haviour and that of the Engliſh Judges 
who act as counſel for the priſoner ? 
Is it becoming to ſee whiſpers going 
on between any of our Judges and the 


Crown-agent? Is it right that a wit- 
neſs's evidence in a precognition which 


'has probably been uttered careleſsly, 


and taken down inaccurately, ſhould 
be lying before a Judge, while he is 


examining that witneſs under the moſt 


awful recollection? Is it quite fair, 
that when the witneſs ſwears diffe- 


rently from the precognition, and in 


favour of the priſoner, ſuch looks and 
ſhrugs 
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counſel for the Crown? or perhaps a) ; 


1 
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ſhrugs ſhould paſs, as cannot but in- 
dicate to the jury, that he is not 
ſwearing as he ſhould do? If ſuch 
circumſtances ever happen, would it 
not be better that they were avoided ? f 
Cannot the Judges correct the keen- | 


neſs of a priſoner's counſel with mo- 
deration, and without being counſel 
againſt him? And may not their keen- 
neſs be increaſed by the oppoſite in- 
clination of the Judges? For that na- 
turally enough produces a competi- 
tion between the Bench and the Bar, 
which is not decent. If, after ſuch a 
competition a priſoner eſcapes, is it a- 
greeable that there ſhould appear to be 
a triumph over the diſappointed Bench? 
If he is condemned to die, is it not to 
1 be feared, that © inſtances of chaſtiſ- 
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* * ing criminals would readily be miſ- 
= ** apprehended for ſo many acts of | 
1 © violence ö 
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« viglence and oppreſſion, the effect 


* of malice even in Judges... 


THE maxim, that it is better ten 
% guilty perſons eſcape, than one in- 
* nocent perſon ſuffer,” - ſhould be 
hung up in a conſpicuous place in all 
our Criminal Courts, and he ever pre- 
ſent to the mind of a Criminal Judge, 
whoſe influence, even when he does 
not intend ,it, operates ſo much on 
the jury. But is there not, my Lord, 
too often an intention diſcovered by 
the Bench, to direct and controul the 


jury: 


WHILE points of law or of form are 
agitated in the courſe of a trial, it is 
the part of the Judges to give full light 
and inſtruction to the jury. But ought 
* Judges to diſcover to the jury, the 

opinion 

* Hiſtorical Law Tracts, Vol. I. p. 5. 
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opinion which they have formed as to 
the fact? And after the jury have re- 
turned a verdict upon their great oaths, 
have the Judges any right to cenſure 
that verdict, becauſe the jury have not 
entertained the ſame notions of the na- 


ture of evidence in general, or of the 


evidence upon that trial in particular, 
that the Judges have done? Sometimes 
a jury are addreſſed with a compli- 


mental approbation of their verdict by 


the Judges. A ſenſible and ſpirited 
jury will not reliſh ſuch praiſe. Timeo 
 Danaos, et dona ferentes. They will take 
warning from the fate of a gentleman 
in London, who having been drunk 
one evening at a gaming-houſe, was vi- 


ſited next morning by a perſon who 


brought him three hundred guineas, 
which the perſon ſaid the gentleman 
had won of him the night before. The 
gentleman declared he recollected no- 
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thing of the matter; but the - perſon 
being poſitive, he took the money. In 
half an hour after, another perſon who 
was in combination with the firſt, cal- 
led, and made a genteel demand for 
One thouſand guineas, which he ſaid 
the gentleman had loſt to him the night 
before. The poor gentleman certainly 
did not recollect his loſing better than 
he did his winning: But having ac- 
quieſced in the gain, he could not in 
honeſty and honour refuſe the loſs; 
ſo was made Seven hundred guineas 
poorer. If a jury ſhall bow and ſub- 
mit to be praiſed for not perjuring 
themſelves in one caſe where they hap- 
pen to agree with the Judges, they muſt 
expect to crouch under cenſure in ano- 
ther caſe where they happen to differ. 
All encroachments of one department 
of adminiſtration upon another, whe- 
ther in the ſtate or in courts of judica- 
ture, 
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ture, ſhould be ſteadily reſiſted. If ju- 
ries ſhew that reſolution which free and 
independent men ſerving their coun- 
try without reward, are well entitled to 
do, and ſhall with decent firmneſs op- 
poſe any reprehenſion, they may be aſ- 
ſured that the Judges will forbear to 
treat them in a manner that is degra- 

Wd: 


Tusk conſiderations, my Lord, are 
humbly offered with reſpect to the ge- 
neral duty of a Lord of Juſticiary. But 
it is of particular moment to attend to 
the Fuftice-airs, or Circuits, in which 
changes have of late years happened, 


which, it is apprehended, are by n no 
means for the better. 


| Taz utility of dignified itinerant 
courts of criminal juſtice in the diffe- 
rent parts of the country was very ear- 
ly diſcovered by our anceſtors. We 

trace 
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trace them in Scotland as early as 
Human ſtatute purg'd the general 

„ weal.” LE; | 
The territorial Judges over ſmall di- 
ſtricts cauld no doubt put the laws in 
execution. But it is neceſſary that ju- 
ſtice ſhould appear at ſtated times with 
that apparatus, that pomp, which 1s cal- 
culated to ſtrike the imaginations of 
the people, and inſpire a reverence for 
authority, which will have more effect 
in preventing crimes, than thouſands 
of executions when the mind is not 
ſubdued by ſentiments of awe. For this 
reaſon, it was, that our acts of parlia- 
ment, ordered the attendance of Noble- 
men, Barons and Freeholders upon the 
Lords of Juſticiary in their circuits ; 
and this was not diſcharged till the 8 
of Queen Anne, when it was declared 
to be burdenſome and unneceſlary.” 
Whether this relaxation was occaſioned 


by 
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by che too rigorous enforcement of one 
of the Judges at the time; or from 
political views at that critical period of 
the Britiſh monarchy ; or from this 
country being by that time better ta- 
med, it is not neceſſary to enquire. 
But it will be obſerved, that Sheriffs 
and their officers, and the Magiſtrates 
of each town where a Circuit- court is 
held, are ſtill obliged to attend upon 
the Judges during their abode there. 


In order to maintain the proper dig- 
nity of the Lords of Juſticiary upon 
their circuits, the expence has always 
been defrayed by the public. The ori- 
ginal mode was, that the bills at each 
place were reported into Exchequer 
upon oath, and regularly paid; and 
then, indeed, there was a magnificence 
in the circuits, which fully correſpond- 
ed with the high ideas of reſpect which 


ſhould 


M— 
ſhould ever be entertained of thoſe to 
whom the greateſt truſt in human ſo- 
eiety is committed. But there having 
been manifeſt abuſes of this liberal 
permiſſion, it was thought adviſeable 
that there ſhould be a ſufficient limited 
allowance; and that the Judges ſhould 
take the trouble of holding the public 
purſe appropriated to the circuits, and 


laying out the money to the beſt ad- 
vantage. | 


Tuis allowance is L. 150 for each 


Judge upon each circuit, with the ad- 
dition of L. 30 for each judge upon 
the northern circuit, amounting alto- 
gether to One thouſand nine hundred and 
twenty pounds per annum. 


CHARLES Fox, in one of his late e- 
bulitions of railing, ſaid, in the Houſe 
of Commons, that the whole civil eſta- 

| bliſhment 
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bliſhment of Scotland was a job. It 
were a pity if the leaſt countenance 
were given to ſuch a reproach, by even 
a ſuſpicion that any of the money 
which is allowed by the public for 
maintaining the dignity of criminal 
juſtice in the circuits, is pocketed by 
the Judges. How ſhameful would it 
be, if, upon a complaint from any of 
the freeholders, or burgeſles, or jury- 
men, who attend upon the circuits, 
the matter ſhould be taken up in Par- 
lament, ſhould come underthecompre- 
henfive view and keen inquiry of Mr 
Burke ; and the bills paid by the Judges 
to inn-keepers, together with accurate 
accompts of the expenditure of the 
whole of the circuit- money, ſhould be 
ordered to be laid before the Houſe, 
and it ſhould be found that one half, 
one third, one fifth, or even any part 
of it, is made a perquiſite? 

; Mr 
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My Lord. To interfere, even in diſ- 
courſe, with the management of a 
man's private fortune, or of the ſalary 
which he receives for an employment, 
is officious, is impertinent. But eve- 
ry perſon who, by paying taxes, con- 
tributes to a fund for a public purpoſe, 
has a right to inquire into its applica- 
tion. The ſalaries of the Judges are 
their freeholds, their eſtates. But the 
money allowed for the expence of the 
circuits 1s entruſted to them as ſtewards 


for the public, 


Trx ſum of L. zoo, which is allot- 


ted for each weſtern or ſouthern cir- 


cuit, and L. 360 for each northern, can 
well afford a very reſpectable eſtabliſn- 
ment. Though the act 20 Geo. II. 
ſays, That © the Judges ſhall continue 
* by the ſpace of ſix days at the leaſt, 
at each town or place where the cir- 
* cuit-courts ſhall be held, for the diſ- 

patch 


“patch of buſineſs.” Your Lordſhip 
knows they continue only five days ; 
for the day on whygh * leave the 
town early in the morning is reckoned 
one of the ſix. There are, in ſhort, 
only five days on which they entertain 
at each town. There is no myſtery in 
the matter. 4 calculation has been made, 
which, were it not thought improper 
to be too minute, would be printed in 
this letter. And from thence it appears, 
that the public purſe for the expence of 
the Circuits will afford no excuſe for a 
ſcanty penurious ape ; 

Tux Lords of Juſticiary Would n not 
contract their travelling equipage into 
that of a couple of private gentlemen 
on a jaunt of pleaſure, but ſhould re- 
member that it is the train of a Court, 
compoſed of different members. For- 
merly every one of the Judges had his 


+ led horſe, his ſumpter in the proceſſion. 
F'* pe diſuſe of chat piece of pageantry, 

ae, mu may be forfgiveng, But the aboliſh- 
222 ing of a covered waggon for the bag- 

| gage of the Circuit, though a' paultry 
faving, is a great grievance. Without 
it, how ſhall the mace ; how ſhall the 
official clothes of the trumpeters ; nay, 
how ſhall the record of Court, and the 
eſſential papers be carried? Not to 

mention the gowns and clothes of 
others who ought to be decently dreſt. 
Without it, there muſt be ſuch ſhifts 
and ſuch pinching as is to be found 
only in a company of ſtrolling play- 
ers. 
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' SHALL the mace, the badge of au- 

. thority, be crammed into the boot of a 
coach amongſt black-ball, ſhoe-bruſhes 

and curry-combs? The trumpeters 

be forced to ride in their official 

clothes, 
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clothes, and look ſhabby ? The em- 
broidered G. R. upon the breaſt of 
their coats, be turned out to the rain 
and the tempeſt, by the King's own 
Judges, as poor King Lear was turned 
out by his own daughters? The re- 
cord of Court, the indictments, crimi- 
nal letters, precognitions, c. Oc. Oc. 
mult be at the mercy of the weather. 
The four pleas of the Crown, may be 
blown about by the four winds of 
heaven, and murders robberies and - 
rapes be ſcattered over the land. 


Tn x clerksand other officers of Court, 
are entitled to comfortable accommo- 
dation upon the Circuits. The voice 
of theſe uſeful men ; modeſt, patient 
and long ſuffering as they are, will at 
length be heard by thoſe who can x give 
them redreſs, 


THINK 
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Tähixk not, my Lord, that any 
thing which derogates from dignity, 
is conſiſtent with the important office 
of a Lord of Juſticiary, The Act 
1672, by which the Juſticiary Court 
is conſtituted, provides, That for 
« the ſplendour of that Court, all the 
« Judges fit in red robes faced with 
% white.” Without ſplendour, the in- 
tention of the Legiſlature cannot be 
fulfilled. Suppoſe a Lord of Juſtici- 
ary ſhould fir yithout any robe at all, 
would not that be a good reaſon to 
deprive him for incapacity ? Nothing 
is more expreſſive of a changeling, 
than that he cannot keep on his own 
clothes, 1 


TuINkK of the conduct of the 
Judges of England upon their cir- 
cuits. They behave in the moſt courte- 
ous manner. They maintain that dig- 


nity 
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nity which the world expects to ſee. 
They have every thing upon a large 
ſcale of convenience and ſhew: They 
have no allowance for the expence of 
the circuits; yet one of their number 
at preſent, who. being amongſt the 
youngeſt, hath as yet gone moſt fre- 
quently the longeſt circuits, has been 
heard to ſay, that notwithſtanding, 
what is done by the High Sheriff, and 
the cuſtomary preſents of different 
corporations, his circuit charges paid 
by himſelf, have amounted to L. 400 
in one year. | 


THE time has been in Scotland, 
when © TRE LOR DS“ carried the 
higheſt veneration through the whole 
of their progreſs upon the circuits. 
The ſound of their trumpets was a 
ſummons to all ranks, to reſpect the 
public criminal juſtice ; and it was re- 
ſpectec 


* 
ſpected. The Noblemen and Gentle- 
men were entertained handſomely in 
the Circuit- towns; and every remote inn 
conſidered their arrival as a propitious 
benefit. For it was juſtly underſtood, 
that although impoſition was not to be 
allowed, yet the bills were not to be 
ſcanned with critical narrow preciſion, 
but to be paid with that free genero- 
ſity, which is the certain concomitant 
of true greatneſs, 


Troven the Noblemen and Gentle- 
men of Scotland are no longer bound 


by law to attend upon the judges in 
the Circuit-towns, yet to their credit 
be it ſaid, they are always ready to pay 
a willing reſpect; and miſerable will 
be the ſtate of this country, if ever it 
ſhould happen that the common people 
ſhall loſe all reverence for the Judges, 


by 


by ſeeing them totally neglected by 
Herſons of rank and influence. 


o"\ th 
Bur our Noblemen and Gentlemen © 

will certainly not give themſelves the. \ 

trouble of waiting upon the Judges, if 

the Judges do not ſhew by their beha- 

viour that they are ſenſible of the com- Fs, 

pliment paid to their office. If the 

Judges do not receive them with due 

politeneſs, and entertain them in the 

manner they are uſually accuſtomed to 

live, of which the Judges ſeem to per- 

ceive the propriety with ſufficient re- 

liſh, when they do them the honour of 

a viſit at their houſes. 


To give mean entertainment is un- 
worthy. But it is more provoking when 
that meanneſs is palliated by pre- 
tences which will impoſe upon nobody, 
and which it is a contempt to the ule. 
derſtanding 
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derſtanding of the company to offer. - 
<7 Suppoſe the Lords of juſticiary woch 
c. gravely tell their gueſts that they do it 
5 EZ from patriotiſm. The company might 
"7 diſſemble ; but would it be poſſible not 
2 deſpiſe ſo pitiful an artifice? If the 
3 really ſhould at any time be fo 
exceedingly zealous for political aconomy, 
ought not the ſaving to go to the pu- 
blic? And what ſhould we think were 
they to pocket it themſelves? Patriot- 
iſm is not peculation. | 


ATTENTION on the part of the 
Judges to the Nobility, Gentry and 
Clergy, Magiſtrates of burghs and 
Members of Univerſities, who pay their 
reſpects to them, is the common duty 
of the Judges both of England and 
Scotland. But the latter have a pecu- 

| Har call to ſhew civility to the Officers 


Lad Army. The Criminal Judges of 
Scotland, 
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. Scotland, as repreſenting the Sovereign, 
take the command of the military in 
the towns where the Courts are held, 

have guard mounted upon their quar- 

b ters, and give the parole. Gentlemen 4 | 
from all parts of the iſland, men of the 
world, of the firſt connections and moſt 
perfectly accompliſhed, may thus for 5 
ſome days be ſo ſituated, that they muſt 
form an opinion of the official good 
order of our country, by the behaviour 
of its Judges. 


THE external appearance of the 

Lords of Juſticiary, and their man- 

| ner of living upon the Circuits, may 

admit of diverſity of argument, and 

| ingenious ſophiſtry. But there is a 

. ' moſt ſerious circumſtance to which 

; your Lordſhip's attention is earneſtly 

demanded: And that is, a practice 
which has ſometimes prevailed of ha- 
E ring 
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ring the duty, ſo that the Judges can 
contrive that none of them ſhall go a 
fall circuit; but one ſhall fit at one 
town only, and another only at two; 
by which means the country is deprived 
of that adminiſtration of juſtice which 
has been thought neceſſary, and for 
which proviſion is made by the pu- 
blic. : 

To oblige both the Judges on each 
circuit to be preſent during the whole 
of it, when there is no buſineſs to be 
done, would be unneceſſary ſtrictneſs. 
But when there is buſineſs, be it civil 
or be it criminal, how can a Judge an- 
ſwer to his conſcience for not attend- 
ing ? £ 

TRE Act 20 Geo. II. took this 
ſubject under conſideration. And 


« whereas a doubt hath been entertain- 


r 

« ed, whether it be lawful or compe- 
10 tent for one Judge to proceed to do 
4 buſineſs in the Circuit Courts when 
his colleague happens to be neceſſarily 
« abſent,” —it is enacted that it ſhall 
« and may be lawful for any one of 
e the Judges in ſuch Circuit Courts 
to diſpatch buſineſs, whenever it 
« ſhall happen that his colleague ſhall 
* through indiſpoſi tion or other neceſſary 
e avccation be abſent.“ 


WII I this clauſe of indulgence, 
framed for the caſe of poſſible accidents, 
in order that buſineſs may be diſpatched, 
afford a juſtification of frequent deli- 
berate intentional abſence from buſi- 
nels, without the excuſe of indiſpoſi- 
tion or any neceſſary avocation what- 
ever? A juryman who ſerves his coun- 
try gratis, will be fined if he does not ſend 
a certificate by a phyſician or ſurgeon 
2 * upon . 
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upon « ſou 4 conſcience” that ble is un- 


able to attend. And ſhall a Judge who 
receives a ſalary, be abſent from his 
duty, without ſo much as offering even 
the form of an excuſe. 


His Majeſty's ſubjects are by law 
entitled to have the opinion of two 


Judges upon the Circuit, in queſtions 


concerning their lives, liberties or pro- 
perties, unleſs when one of the Judges 
has 1t not in his power to attend, either 
by reaſon of indiſpoſition, or of ſuch 
an avocation as can be bona fide pro- 
nounced to be neceſſary. 


DEePpEND upon it, my Lord, that 
there is more riſk than is perhaps ap- 
prehended. If the objection of the i 
legal abſence of one of the Judges ſhall 
be moved at a Circuit-court, and a trial 


proceed, upon which condemnation en- 
ſues, 
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ſhes, the ſentence will be reſcinded per 


modum juſtitiæ, and the matter be brought 


under a cogniſance, the reſult of which 
may be extremely diſagreeable. 


IT would be invidious, and not in 
the ſpirit of this well-meant addreſs, 


to mention particular inſtances, which 


if required, may be done. It is enough 
to ſay in general terms, that ſome 
things have happened at Circuit Courts, 


where one Judge only was preſent, 


which could not have happened had 
there been two; and thatif theſe things 
had not been remedied. by ſuperior 


power, the ſtate of men in this country 


would have been lamentable. 


Nor only is it requiſite, that both 
the Judges ſhall attend at each town 


upon the Circuit, where there 1s buſi- 
neſs, but that they ſhall both attend 
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the Court, For to ſbare a trial, at leaſt 
without being in concert with regard 
to it, may have a woful effect. One 
actual example ſhall be given. Some 
years ago, a man was tried at a Circuit 
Court at Glaſgow, for ſtealing ſheaves 
of corn from a field in a harveſt night, 
Both the Judges were in the town; 
but one only attended the Court in the 
forenoon. The proof was taken, and 


that Judge gave a charge to the jury, 


expatiating on the heinouſneſs of the 
crime of robbing the induſtrious huſ- 
bandman in the ſeaſon of reſt. In the 
afternoon, that Judge had ſome avoca- 
tion, and the other came to Court and 
received the verdict of the jury, which 
was guilty.— This Judge viewed the cri- 
minal as if he had been one of the | 
gleaners in Thomſon's Seaſons ; treat- 
ed the fact as a trivial offence, and ex- 
prefled ſurpriſe, that the public pro- 
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ſecutor ſhould have brought it before 
the Court. The Advocate-depute in his 
own vindication, was obliged to take 
notice in open Court, that he was ſorry 
to find his Lordſhip diſapprove of the 
trial. But that his Lordſhip's brother 
had expreſſed himſelf very differently. 
What muſt have been the feelings of 
the jury and of the audience upon that 
occaſion? : 


THe office of one of the Judges of the 
High Court of Juſticiary, is indeed an 
arduous truſt. But when honeſt and 
honourable intentions are joined with 
knowledge and abilities, the faithful 
execution of it may be of the greateſt 
benefit to ſociety ; may teach men to 
fear Gop and honour the King,; 4 
and by not hurting others, to enjoy 
peace and quietneſs themſelves. 


* 
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